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Introduction

• The most commonly used residential sales 
contract in Texas is the One to Four Family 
Residential Contract (Resale) promulgated 
by TREC as form no. 20-12 (referred to as 
“contract”).

• All licensed brokers and agents are 
required to use this contract and other 
TREC promulgated forms when 
representing clients in the purchase and 
sale of real property. 



THE BASICS – THE DATE & 
PARTIES. 

• Often the times for performance in the 
contract are calculated from the “effective 
date” of the contract. 

• If there is no effective date, it can be 
difficult to compute, with certainty, the 
time for performance. 

• Also, failing to require all sellers or buyers 
to sign the contract can be fatal to 
enforcement. 



THE BASICS – THE DATE & 
PARTIES. 

• A seller or buyer who is not listed as a 
party and who does not sign the contract 
cannot be required to buy or sell. 



IMPROPER USE OF SPECIAL

PROVISIONS.

• You should only write into Special 
Provisions factual statements and 
business details related to the sale. 

• Be careful, though; even sticking to facts 
and business details won’t guarantee 
compliance. 

• Including factual statements or business 
details addressed in some other form 
promulgated by TREC is a violation of 
commission rules. Also, avoid the 
unauthorized practice of law. 



UNDERSTAND WHO PAYS FOR

THE SURVEY. 

• When box 1 is checked in Paragraph 6C, 
the seller is responsible for furnishing an 
existing survey.

• If the seller can’t find the survey within 
the specified time period, the seller must 
pay for a new one. 

• If the Buyer’s Box is checked in Paragraph 
6C(1), it doesn’t mean the buyer must pay 
for a new survey if the seller can’t find an 
existing survey.



GENERIC V. SPECIFIC REPAIRS. 

• The buyer has to accept the property in its 
present condition or write into Paragraph 
7D(2) specific repairs and treatments that 
the seller will complete at the seller’s 
expense. 

• Paragraph 7D(2) should only be checked if 
the buyer already knows repairs he wants 
the seller to perform. 



DON’T ASSUME THE BROKER INFORMATION

SECTION IS AN AGREEMENT BETWEEN THE

BROKERS. 

• The line on page 9 of the One to Four 
Family Contract that includes a blank for 
the amount of the total sales price the 
listing broker agreed to pay the other 
broker is informational only, not a contract 
between the brokers. 



DON’T ASSUME THE BROKER INFORMATION

SECTION IS AN AGREEMENT BETWEEN THE

BROKERS. 

• The purpose is to instruct the title 
company what the listing broker has 
agreed to pay the other broker and 
authorizes the title company to pay the 
other broker directly at closing. 

• The agreement to pay must exist 
somewhere else to be enforceable. 



DON’T ASSUME THE BROKER INFORMATION

SECTION IS AN AGREEMENT BETWEEN THE

BROKERS. 

• Typically, that’s through the MLS, where 
listing brokers must specify the 
compensation being offered to 
cooperating MLS participants. 

• That offer constitutes an unconditional, 
unilateral offer that becomes a contract 
between the brokers when a seller and a 
buyer execute a purchase contract and the 
cooperating broker is the procuring case of 
that sale. 



Seller’s Concerns

• The seller usually has the simpler side of 
the transaction. 

• The seller wants to make sure that a buyer 
is serious and capable of closing. 

• The seller should always require the buyer 
to submit a pre-approval letter with a 
contract. 

• The contract should come with a sufficient 
earnest money check and should show 
that the buyer will be making a down 
payment of at least 20%.



Seller’s Concerns

• The seller wants to convey the property to the 
greatest extent possible “as is,” without 
responsibility for repairs or any representations 
or warranties (other than warranties of title) that 
will survive closing (requires modifications to 
paragraph 7D).

• The seller should make it clear that all due 
diligence duties are the sole obligation of the 
buyer (including determination of square footage, 
obtaining inspections, an appraisal, a title 
commitment or policy, legal advice, and the like). 



Seller’s Concerns

• If an existing survey is supplied by seller to buyer 
(paragraph 6.C.), the survey should be supplied without 
warranties. If the buyer wants someone to hold liable for 
survey accuracy, he should be advised to commission a new 
one. There should be no automatic extension of the closing 
date for survey-related issues.

• The seller should avoid the possibility of being sued for 
specific performance of the contract, which could result in a 
lis pendens being filed that could have the effect of 
preventing sale of the property to anyone else (at least if 
that sale is to be closed through a title company). This 
involves modification to or replacement of paragraph 15 
(Default), paragraph 16 (Mediation), and paragraph 17 
(Attorney’s Fees). 



Seller’s Concerns

• The seller has an interest in exercising some 
control over the content of the warranty deed 
that conveys title to the buyer. For example, the 
seller should require inclusion of “as is” language. 
The seller may also want to expand the 
Exceptions to Conveyance and Warranty 
(paragraph 9.b.1) to include “all matters of which 
grantee has actual or constructive notice and all 
matters excepted from coverage in any owner’s 
title insurance policy issued to Grantee in 
connection with this conveyance.” 



Seller’s Concerns

• In the case of third-party financing, the 
seller may demand that the buyer submit a 
pre-approval letter with the buyer’s offer, 
as well precisely nailing down the period 
during that buyer has to exercise the 
financing contingency (requires 
modification of paragraph 4 of the 
contract and to the Third Party Financing 
Condition Addendum).



Seller’s Concerns

• In the case of assumptions (addressed by the 
TREC contract and an approved TREC addendum) 
or wraparound transactions (not addressed by the 
contract), the seller should assure that there is or 
will be a mutually acceptable assumption 
agreement or wraparound agreement that will be 
signed at closing. This requires modification of 
paragraph 4 and the Loan Assumption Addendum. 
Such an agreement should include disclosure of 
the potential future impact of any “due on sale” 
clause upon buyer.



Seller’s Concerns

• In the event of a seller-financed 
transaction, it is in the seller’s interest to 
exercise control over the terms and 
conditions of the note(s) and deed(s) of 
trust (beyond what is provided in the 
Seller Financing Addendum) and then, 
ideally, attach the approved form of these 
documents to the contract (requires 
modification of paragraph 4).



Seller’s Concerns

• In the event of a seller-financed transaction, the 
seller can include a more powerful due-on-sale 
provision than the one contained in the Seller 
Financing Addendum, and then make sure a 
provision to this effect is included in the note and 
deed of trust. 

• In the event of a wraparound transaction, the 
addendum should address the details of the wrap 
(since there is no TREC-approved addendum for 
this) and then, ideally, attach the approved form 
of the deed, note, deed of trust, and wraparound 
agreement to the contract (requires modification 
of paragraph 4). 



Seller’s Concerns

• In the case of an investor transaction 
that will cause the property to be 
conveyed into a land trust (a 
common “creative financing” device), 
appropriate disclosure language 
concerning the nature and impact of 
the trust needs to be included in the 
contract or the addendum. 



Seller’s Concerns

• There may be other things to 
consider based on the unique nature 
of the particular transaction. 

• Each item can be effectively 
addressed by a customized 
addendum to the contract, if 
necessary. 



Question

• Is a seller obligated to disclose repaired 
defects and conditions? What about recent 
inspection reports? 

• No, to both of these questions unless the 
seller is directly asked about these by the 
buyer. However, a word of caution to both 
sellers and brokers: the prudent rule is 
“disclose, disclose, disclose.” 



Buyer’s Concerns

• The buyer’s concerns are usually more 
complex. 

• Generally, the buyer should want to know 
everything there is to know about the 
property, whether that information is 
derived from the buyer’s own due 
diligence efforts, from a title commitment, 
from a survey, from disclosure by the 
seller, from information provided by a 
broker, or even from neighbors.



Buyer’s Concerns

• The third-party financing contingency (as 
set out in paragraph 4 and in the Third 
Party Financing Condition Addendum) 
should be a true contingency governed by 
specific parameters, not a vague notion 
subject to dispute by a seller who may 
argue that the buyer “did not try hard 
enough” to get a loan. 

• The Financing Condition Addendum 
requires the buyer to “apply promptly” and 
“make every reasonable effort.” 



Buyer’s Concerns

• If the transaction is an assumption, 
seller-financed, or a wrap, there is 
always the issue of the specific 
content of legal documents the buyer 
will be asked to sign at closing. 



Buyer’s Concerns

• Disclosure of material conditions affecting the 
property is usually the biggest single concern of 
the buyer. 

• Section 5.008 of the Property Code states “[a] 
seller of residential real property comprising not 
more than one dwelling unit located in this state 
shall give to the purchaser of the property a 
written notice as prescribed by this section or a 
written notice substantially similar to the notice 
prescribed by this section which contains, at a 
minimum, all of the items in the notice prescribed 
by this section.”



Buyer’s Concerns

• Section 5.008(d) goes on to say that the “notice 
shall be completed to the best of seller’s belief 
and knowledge as of the date the notice 
completed and signed by the seller.” 

• The TREC promulgated form of this notice 
(Seller’s Disclosure of Property Condition, revised 
2010) tracks the statutory language and 
requirements but does not exceed them – and the 
statute specifically leaves open the possibility 
that a higher and broader form of disclosure may 
be agreed to between buyer and seller.



Buyer’s Concerns

• Because of the buyer´s concern with full 
disclosure, the buyer may not be satisfied with 
the language of paragraph 19 (Representations).

• This paragraph states that "If any representation 
of Seller in this contract is untrue on the Closing 
Date, Seller will be in default." 

• This merely provides grounds for a lawsuit 
against the seller; it does not provide an 
expedient remedy for the buyer – e.g., 
termination of the contract and return of the 
earnest money plus expenses.



Buyer’s Concerns

• Investor buyers will want to take title to the 
property “subject to” the existing indebtedness. 

• Express language, both in the buyer’s addendum 
and in the deed, to the effect that buyer will not 
be assuming the obligation to pay the existing 
debt (and therefore seller will not be released 
from the debt until it is paid) is useful in 
forestalling subsequent claims by remorseful and 
litigious sellers who suddenly realize that they 
are still on the hook for the loan with no control 
over whether or not the current owner makes the 
monthly payments. 



The End

Let us at Tiago Title Help You!

Please contact us with any 
questions.


