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Introduction






Property condition is often an issue between
Sellers and Buyers in the transfer of real
property.
Sellers typically want to transfer property
“as is,” without warranties and with no
obligation for repairs.
Buyers have an interest in acquiring
property in the best possible condition for
the price, and receiving full disclosure of
defects and needed repairs.

Disclosure in Residential
Transactions








TREC promulgates a Seller’s Disclosure of
Property Condition form for use in residential
real estate transactions.
Completed by the Seller and attached to the
One to Four Family Residential Contract.
TAR’s form has a few additional questions and
information – updated from time to time
based on information reported to it involving
disputes, questions, and cases.
Must be given on or before the effective date
of the contract.

Disclosure in Residential
Transactions





Content of the form tracks Section 5.008 of
the Texas Property Code.
5.008(a) A seller of residential real property
comprising not more than one dwelling unit
located in this state shall give to the
purchaser of the property a written notice as
prescribed by this section or a written
notice substantially similar to the notice
prescribed by this section which contains, at
a minimum, all of the items in the notice
prescribed this section.
Applies to single family homes, townhomes,
and condominiums.

Purpose of Disclosure in
Residential Transactions







Makes clear what appliances, equipment, and
features exist on the property;
Whether or not these items are in working condition;
whether the seller knows of any defects or
malfunctions in critical systems;
If certain conditions like termite treatment, previous
fires, or flooding have occurred;
The need for repairs; and
The existence of unpermitted additions, unpaid HOA
fees, violations of deed restrictions, lawsuits, or any
conditions that “materially affect the health or safety
of an individual.”

Knowledge




Disclosure must be completed to the “best
of seller’s belief and knowledge as of the
date the notice is completed and signed by
the Seller.” Tex. Prop. Code Section
5.008(d).
If information is unknown to Seller, Seller
shall state that fact on the Disclosure.

Exceptions


Property Code Section 5.008(e) excludes the
following residential transactions from the
requirement that a Seller’s Disclosure be
provided:
1. Pursuant to a court order or foreclosure sale;
2. By a trustee in bankruptcy;
3. Pursuant to a deed in lieu of foreclosure;
4. By a lien holder who has either purchased at
a foreclosure sale or a sale pursuant to a court
order or accepted a deed in lieu of foreclosure;

Exceptions
5. By a fiduciary in the course of an
administration of a decedent’s estate,
guardianship, conservatorship, or trust;
6. From one co-owner to one or more other
co-owners;
7. Made to a spouse or to a person or
persons in the lineal line of consanguinity of
one or more of the transferors;
8. Between spouses incident to divorce,
legal separation or a property settlement
agreement;

Exceptions
9. To or from a governmental entity;
10. A new residence of not more than
one dwelling unit that has not been
occupied for residential purposes;
11. Of real property where the value of
any dwelling does not exceed five
percent of the value of the property.

Penalty




If the Seller does not give the required
Seller’s Disclosure, the Buyer may
“terminate the contract for any reason
within seven days after receiving the
notice.”
However, if the failure to give the notice is
coupled with fraud or failure to disclose
defects, then other penalties may arise
pursuant to the DTPA and the Statutory
Fraud Act.

Commonly Asked Questions

Is a third-party relocation company required to
complete and deliver the seller’s disclosure
notice?




Relocation company is the Seller – Yes!
Relocation companies usually act more in
the role of an asset manager.
Most Relo companies provide a packet of
disclosure documents, which includes
Seller’s disclosure prepared by transferring
employee and inspection report.

Does the Seller’s disclosure notice create any
representations or warranties by the Seller?






NO! Disclosure states in capital letters at
the top that it is not a warranty.
The questions on the form ask the Seller if
the Seller is aware of any defect,
malfunction, or detrimental condition.
Seller is either aware or not – statement of
awareness does not equate to a
representation that a particular item is or is
not in need of repair.

Must a Seller provide a Buyer with a copy of a previous
inspection report that the Seller may have obtained for
himself or that was given to him in a prior transaction
that fell through?







If the Seller received an inspection report,
the assumption is the Seller is aware of its
contents. Therefore, the Seller would need
to disclose those items to the Buyer.
Section 5.008 does not state that the Seller
must provide a copy of the report to the
Buyer.
Air on the side of CAUTION!
Disclose prior inspection report! – Smith v. Levine,
911 S.W.2d 427 (Tex. App. – San Antonio 1995, writ denied).

If the notice is not delivered timely and is given less than 7 days
before closing does the Buyer have any right to rescind or delay
the transaction?






Intent of Legislation – Buyer has no right to
rescind the transaction after closing for
failing to receive the notice.
Buyer may elect to terminate at any time
before closing.
Contract may give the Buyer the right to
extend closing.

May a Buyer waive the 7-day period to terminate for failing to
receive the notice or for failing to timely receive the notice?



Intent of Legislation – Buyer may waive the
7-day period after the Buyer receives the
notice.

If the Seller delivers the notice but mistakenly overlooks
an item or omits an item, is the Seller in compliance
with Section 5.008?






Seller’s Obligation – complete disclosure to
best of their knowledge.
Courts to determine materiality of any
omissions to determine if there had been
compliance.
If notice is timely provided but a material
item is omitted, Buyer may still exercise
contractual, common law, or other statutory
remedies for failing to disclose a material
defect or condition.

Noteworthy Cases





Pfieffer v. Ebby Halliday Real Estate, 747 S.W.2d 887
(Tex. App. – Dallas 1988, no writ). Repairs correct
defects, not prove continued known existence.
Common knowledge of neighborhood conditions or
conditions in the area or previous repairs does not
establish knowledge of an actual or continued defect.
Kessler v. Fanning, 953 S.W. 2d 515 (Tex. App. – Fort
Worth 1997, no writ). Seller answered “no” to
questions related to improper drainage. Seller
acknowledged to Buyer that he knew about the
drainage problems. Seller has a duty to know whether
an affirmative statement is true.

Noteworthy Cases



Robbins v. Capozzi, 100 S.W.3d 18 (Tex. App. – Tyler
2002, no writ). Buyer received notice that garage was
in “working condition” and had “no known defects.”
After closing, Buyer discovered she could not
maneuver her car into the garage. No duty to disclose
material facts that would be discoverable by a Buyer
in the exercise of ordinary care.

Disclosure in Commercial
Transactions







TAR has a Commercial Property Condition
Statement that is an optional attachment to
its standard commercial contracts.
Broader in scope; addresses additional
issues such as wetlands, underground
storage tanks, and toxic waste.
Buyer should generally require that the
seller provide it.
Obtaining either disclosure form is no
substitute for getting a thorough
professional inspection.

Ongoing Duty to Disclose




Seller’s Disclosure form does not, per se,
impose an ongoing duty to disclose matters
that may come to the Seller’s attention after
the form has been signed and delivered to
the Buyer.
Not wise for a Seller to withhold material
information that was subsequently
discovered - too many other statutory
avenues for an aggrieved Buyer to pursue.

Broker Liability





Seller’s responsibility to accurately
complete the Seller’s Disclosure.
Seller’s Broker does not ordinarily become
liable for the Seller’s wrongdoing in this
regard.
Broker only has a duty to come forward only
if he had any reason to believe that the
Seller’s disclosures were false or inaccurate,
and the only way he could be held liable for
the Seller’s statement in the notice is if it
were shown to be untrue.

DTPA






Failure to disclose material conditions and
defects is a violation of the DTPA, Section
17.46(a).
DTPA applies to real estate transactions;
real estate is a “good” within the meaning of
the DTPA.
If Seller fails to disclose a material item, the
Seller’s actions may be found
“unconscionable” and treble damages,
attorney’s fees, and court costs are imposed.

DTPA






For this cause of action Plaintiff (Buyer) must prove that:
(1) Seller or agent failed to disclose information
concerning the property;
(2) the information was known at the time of the
transaction;
(3) the Seller or agent intended to induce the Buyer into the
transaction by withholding information; and
(4) the Buyer would not have entered into the transaction if
the information had been disclosed.
O’Hearn v. Hogard, 841 S.W.2d 135 (Tex. App. – Hous. [14th Dist.] 1992, no writ.)

Statutory Fraud








Texas Business & Commerce Code Section 27.01 (the
Statutory Fraud Act) is another potential pitfall for
Sellers who fail to make full disclosure.
A misrepresentation may consist of the concealment
or nondisclosure of a material fact when there is a
duty to disclose.
The duty to disclose arises when one party knows
that the other party is ignorant of the true facts and
does not have an equal opportunity to discover the
truth.
A fact is material if it would likely affect the conduct
of a reasonable person concerning the transaction in
question.

Common Law Fraud




The existence of the Statutory Fraud
Act does not preclude a Buyer from
filing suit on the grounds of common
law fraud as well.
In other words, the two causes of
action can be pursued side-by-side.

Additional Liability for Real Estate
Licensees






Agents and brokers who are also Sellers need to be
especially concerned about the consequences of
failing to make full disclosure.
Real Estate License Act (“RELA”) expressly prohibits
any conduct by a licensed Texas real estate
salesperson or broker that constitutes dishonest
dealing, bad faith, or untrustworthiness.
A violation occurs if the licensee, when selling,
buying, trading, or renting real property in his own
name, engaged in misrepresentation or dishonest or
fraudulent action.

“As Is” Transactions








“As is” clauses are held to be valid in certain narrow
circumstances.
Two things to be upheld: the specific wording of the
“as is” clause and whether or not the Buyer obtained
an inspection.
Courts look at the totality of the circumstances.
Generally speaking, “as is” transactions as a means
of avoiding Seller disclosure are problematic at best
and should be avoided.
The best advice to a Seller is to “disclose, disclose,
disclose.”

The End
Let us at Tiago Title Help You!
Please contact us with any
questions.

